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Abstract: Today, the aspects related to the protection of public order and security are regulated by
the norms of international law, and, over time, the international community aims to
achieve certain objectives, such as to realize recommendations and to develop standards
regarding the activity of police bodies from different states, as well as other public
authorities with competencies in this field.

The special merit of the international community is unanimously recognized. It resides,
first, in the recognition of the legal obligation of the protection of human rights and
freedoms for the activity of the police, from which considerations, at the international
level, several mechanisms for the protection of human rights have been established. They
constitute a complex system of regulations and specialized institutions, and states, in
most cases, must take over and incorporate these mechanisms into the national legal
system.
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Integration of international human rights provisions into EU legislation

It is recognized that “there has been a long, slow, and sometimes reluctant development of
fundamental rights protection within the European Community™!. This situation is due to the specific
architecture of the EU legal system. This system was created in certain distinct stages and aimed
primarily to establish cooperative relations between the founding states to settle and develop the European
communities' four fundamental freedoms: the free movement of goods, persons, capital, and services.

A noteworthy fact is the process of building European communities, as well as the system of
community law, and subsequently Union, at the same time with the global and European mechanisms for
guaranteeing and protecting human rights. In this regard, even if initially the legal system of the European
Communities focused on other aspects much more vital for the reconciliation and economic development
of the European countries destroyed by the Second World War, later it focused on the social component,
as well as to determine mechanisms for the protection of human rights and freedoms.

We know that the law of the European Union constitutes a complex system of branches, sub-
branches, institutions, and norms, which regulate homogeneous social relations, established at the border
between international law and the national law of the member states of the European Union, which have
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distinct characteristic sources and principles. The autonomy of European Union law is also confirmed by
a large number of decisions of the European Court of Justice?.

But unlike the European Union, the Council of Europe since its creation has had a clear mandate to
protect and promote human rights. Its main human rights treaty, ratified by all member states of this
organization, is the European Convention on Human Rights® analyzed above. “We are now witnessing the
development of multi-level or triangular protection — by Strasbourg, by Luxembourg, and by national
courts - for implementing and protecting fundamental rights in the Union. [...]"%.

Thus, the fundamental rights and democratic values are respected in the Member States of the
European Union, both based on domestic law regulations, present including in the fundamental legal acts
such as the constitutions, as well as in international law regulations®, and the Union's commitment to these
values has been officially reaffirmed in the Charter of Fundamental Rights of the European Union®.

We will not analyze the long course and the difficult process of its adoption, but the very essence
and importance of the Charter. The Charter of Fundamental Rights of the European Union establishes that
“the Union is founded on the indivisible, universal values of human dignity, freedom, equality, and
solidarity; it is based on the principles of democracy and the rule of law™”’.

Although it contains and enacts rights established in the European Convention on Human Rights,
such as the right to freedom and security, human dignity, the prohibition of torture and inhuman or
degrading treatment or punishment or those established in other international acts, namely equality
between women and men, children's rights, non-discrimination, the right to asylum, protection of personal
data, the Charter expressly determines the correlation between them, as follows: “In so far as this Charter
contains rights which correspond to rights guaranteed by the Convention for the Protection of Human
Rights and Fundamental Freedoms, the meaning and scope of those rights shall be the same as those laid
down by the said Convention. This provision shall not prevent Union law providing more extensive
protection and full account shall be taken of national laws and practices™®.

As Robert Lane considers: “It is the fruit of long debate within the Union on the nature of
fundamental rights: the rights which ought to be embraced, whether they ought to be legally binding, and
if so how, whether they ought to be incorporated into Treaty texts or simply ‘declared’, and if so by
whom, whether they ought to bind (if anyone) the Community/Union institutions only, the member states
acting within Community/Union spheres, the member states in areas unrelated to Community law, and so
on™,

In this sense, Article 53 (Level of protection) expressly indicates: “Nothing in this Charter shall be
interpreted as restricting or adversely affecting human rights and fundamental freedoms as recognized, in
their respective fields of application, by Union law and international law and by international agreements
to which the Union or all the Member States are parties, including the European Convention for the
Protection of Human Rights and Fundamental Freedoms, and by the Member States' constitutions”!°.

Therefore, the rights recognized by the community document, which are the subject of certain
provisions provided by the treaties, are exercised under the conditions concerning the limits established
by them. To the extent that they are rights that correspond to rights guaranteed by the European
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Convention for the Protection of Human Rights and Fundamental Freedoms, their meaning and scope are
the same as those provided by the mentioned convention'’.

In the given order of ideas, at the level of the Union, the minimum guarantees regarding the
protection of human rights are those established in international documents. Member states can institute
additional measures that exceed these guarantees in volume and consistency, and the direct application of
international provisions is their commitment. On the other hand, the Charter, being a part of the EU legal
system, through the provisions of the Treaty of Lisbon is binding for the member states.

Besides, it shouldn’t be disregarded the role of the European Court of Justice and its case law,
namely the Court has configured the features of the doctrinal theory with profound practical
characteristics of the supremacy of community/union law based on the specific nature of the EU legal
order, which needs to be applied uniformly by the member states.

Regarding the procedure for implementing the international mechanisms for the protection of
human rights at the national level, it is viewed under two aspects, the general one described above, is
when states ratify international acts, transpose their regulations into national legislation, undertake
commitments to respect and implement, to create necessary and sufficient conditions to guarantee the
persons’ rights.

The principle of international law established in international treaties obliges states to respect the
treaties they have concluded and, above all, to determine their application by their own legislative,
executive, and judicial bodies, whose responsibility can be committed before the international judge.

At the same time, international law does not regulate the conditions under which the norms
contained in the treaties are integrated into the internal legal order to be applied by the bodies and their
jurisdiction. This issue is left to the discretion of each state that regulates it, therefore, in a sovereign way,
depending on the conception it adopts on the relations between international and domestic law'2,

In this sense, there are mechanisms established at the national, European, and international levels
that contribute to the monitoring and regulation of human rights, but the protection of human rights
begins at the national level. International mechanisms to defend human rights intervene only when
national systems do not function properly or fail to remedy human rights violations'?.

Thus, at the international level, minimum standards of human rights and freedoms are drawn up,
the states having the obligation to include them in their national legal systems, as well as to establish the
control mechanism regarding compliance with these standards'®.

A distinct feature, characteristic for a series of international instruments with universal and regional
vocation, which in particular enshrine fundamental rights and freedoms inherent to the human being, is
the direct applicability of the provisions contained therein in the legal orders of the signatory states, so
that the text of the international treaty becomes an integral part of the national law system, having direct
and immediate legal effects, which is conditioned exclusively by two factors: it targets specific addressees
— private, natural or legal persons; to be applied in the internal legal order of the states that have accepted
them, they do not require any act of implementation or transposition15.

In terms of enshrining and guaranteeing human rights, the international level of protection
represents only a minimum standard, in the sense that from this level, the states cannot derogate
internally, but they can ensure increased protection of human rights at the national level'S.

Despite this fact, the specificity of the international guarantee of human rights and freedoms
involves two aspects: on the one hand, the integration of international norms regarding human rights into
domestic law and their assurance through the specific state means, and on the other hand, the possibility
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of guaranteeing citizen rights beyond the state borders, through international institutions.

All democratic countries have recognized international human rights instruments' priority (or
equality) regarding national legislation. This means that international principles of human rights and
freedoms are incorporated (included) in national law!’.

For instance, regarding the non-compliance of the internal legislation with the rules for the
protection of human rights, the Constitutional Court of the Republic of Moldova has established that, in
case of inconsistencies between the international pacts and treaties regarding fundamental human rights
and the internal laws of the Republic of Moldova, the legal bodies are obliged to apply the international
regulations'®.

It is established that at the national level, human rights can be expressed through values, laws, or
policies. At the same time, human dignity, freedom, equality, and solidarity comprise the foundation of
human rights. These concepts find their concrete expression in a series of human rights established in the
Constitutions of the states.

The provisions of both international documents mentioned above constituted the starting point for
national human rights regulations, particularly those inserted in most European states' Constitutions.

According to lon Morosan, the constitutional guarantees of human rights are the constitutional
regulation of fundamental human rights and freedoms; control of the constitutionality of laws; the
creation and application of special constitutional guarantees regarding the harmonization of international
norms with those of national legislation, having the objective to effectively defend fundamental human
rights and freedoms'’.

Romania is a party to a series of treaties or international conventions that enshrine human rights.
According to the Constitution, articles 11 and 20, are part of domestic law and are applied with priority,
except in the case where the domestic norm is more favorable than the international one®.

In this order of ideas, the Romanian Constitution dedicates Chapter II of Title II to fundamental
rights and freedoms, and, as a member of the United Nations Organization, Romania has signed the
Universal Declaration of Human Rights, and, since 1994, it has been party to the European Convention
for the Protection of Human Rights human and fundamental freedoms and is subject to the jurisdiction of
the European Court of Human Rights. Also, within the European Union, Romania signed the Treaty of
Lisbon in December 2007?!, which, in Article 6, Paragraph 1, confers the EU Charter of Fundamental
Rights binding legal force, thus giving it a legal value equal to that of the Treaties*.

In turn, the Constitution of the Republic of Moldova, in the art. 4, proclaims the superiority of
international human rights regulations over national ones®. Enshrining in the Constitution the
fundamental rights and freedoms, as well as the stipulation that the constitutional provisions on human
rights and freedoms are interpreted by international acts and they take priority over domestic legal
provisions®* constitute an indisputable guarantee of the supremacy of international law over domestic law
in relation with human rights.

We support the opinion of the author Nicolae Osmochescu who considers that constitutional
provisions regarding fundamental human rights and freedoms are nothing but fundamental human rights
and freedoms, which at the time of the formation of the Republic of Moldova and the adoption of the
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State Constitution were unanimously recognized as a fundamental principle of public international law,
being enshrined in an impressive number of universal and regional legal instruments. The Republic of
Moldova did not negotiate them, without existing as a subject of international law in that period, but it
adhered to them and implemented them in the national legislation, including in the Constitution of the
Republic of Moldova®.

Thus, the given provisions are opposed to all national authorities, especially those of law
enforcement, as well as courts. For instance, the Supreme Court of Justice of the Republic of Moldova
recommends to national courts, when examining cases, to check whether the law or the act which is to be
applied and which regulates rights and freedoms guaranteed by the ECHR, is compatible with its
provisions, and, in case of incompatibility, the court will directly apply the provisions of the ECHR,
mentioning this fact in its decision. In the same spirit, if the national law does not provide for the right to
an effective appeal regarding the violation of a certain right provided by the Convention, the court should
receive the respective complaint and resolve the case according to the civil or criminal procedure, directly
applying the provisions of the ECHR?,

Beyond the guarantees indicated above, the mechanism for implementing international regulations
for the protection of human rights in the context of public order and security is based on certain
principles.

The principle of subsidiarity is one of the fundamental principles on which the entire mechanism of
the European Convention on Human Rights is built, and subsidiarity in international legal relations is
based on the interaction between the international legal order established by international acts and the
internal legal order established by national regulations.

In this sense, subsidiarity assumes that the first court called to apply the Convention is the national
one. Therefore, the Convention entrusts, first, each state with the task of ensuring compliance with the
rights it enunciates and to the jurisdictional authorities — the national courts have the task of controlling
the application of its provisions?’.

In turn, article 51 of the Charter of Fundamental Rights expressly states that the charter's provisions
are addressed to the institutions, bodies, offices, and agencies of the Union, respecting the principle of
subsidiarity and to the member states only when they implement Union law?®,

The next principle is legality, which presupposes that the rights and freedoms and their guarantee
must take on a concrete legal form, be implemented by a competent authority, or only written and known
provisions are opposable, both to states and individuals.

Another principle, of proportionality, presupposes that any limitation or restriction of the exercise
of rights and freedoms recognized by international acts must be provided for by law and respect the
substance of these rights and freedoms. By respecting the principle of proportionality, restrictions may be
imposed only if they are necessary and only if they effectively meet the objectives of recognized general
interest or the need to protect the rights and freedoms of others®.

The police and human rights

For the most part, the operational components concerning public order and security are carried out
by the Police, as an administrative authority, primarily invested with such powers. In the given order of
ideas, today, the special merit of the international community is unanimously recognized, which resides,
first, in the recognition of the legal obligation of the protection of human rights and freedoms in the
activity of the police, but also of other authorities in the field of public order and security.

Simultaneously, international acts establish the need for the development of a civil society, in
which citizens and the state are in interdependent relationships, can limit and control each other's actions,
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can claim their rights damaged by the state, especially by the actions of the police, as well as of other
administrative authorities with powers in the field of public order and safety*’.

A human rights-based approach of police is considered to facilitate the establishment of a fair
balance of rights that allows the state to use certain coercive powers and levers. Thus, in the case of police
officers, it is considered that human rights:

* help them determine what is allowed and what is prohibited;

« contribute to shaping the internal organizational structures of the police;

« specify the duties of police officers, as representatives of the state, to respect and protect citizens;

* guarantee respect for the human values of police officers when they are holders of these rights.

Legislation in most democratic countries and international legal instruments qualify the police as a
body for the protection of human rights. Thus, the regulations dedicated to the organization and operation
of the National Police of Romania make direct reference to international provisions. For example, art. 31
which refers to the main rights and obligations of the police officer, in the performance of his duties, after
an exhaustive exposition of them, provides that, in the exercise of the rights conferred by law, the police
officer must fully respect the fundamental rights and freedoms of man, provided by law and the European
Convention on Human Rights?!.

Regarding the Republic of Moldova, the Special Law establishes that the activity of the Police is
carried out exclusively based on and for the execution of the law, in the interest of the person, the
community, and support of the state institutions, for the defense of fundamental rights and freedoms and
human dignity, provided for in the Universal Declaration of human rights, in the European Convention
for the Protection of Human Rights and Fundamental Freedoms, in the European Code of Ethics of the
Police and other international acts, by the principles of legality, respect for human rights and fundamental
freedoms, impartiality and non-discrimination, permanent hierarchical control, personal responsibility and
professionalism, transparency, respect for state secrets and other official information with limited
accessibility*2.

The analysis of the given provisions implies the integration of international and national regulations
in the internal procedures of activity, as well as in the training and professional training programs, aspects
to be known and applied in a mandatory and categorical manner by all Police employees.

In turn, respect for the rule of law, which implies the harmonization and balancing of relations
between the state and the law, in the sense of the rule of law, i.e. of its absolute supremacy, to ensure the
fundamental rights and freedoms of man in the exercise of power, does not only involve concern for what
has been done, but especially for how it has been done, and, in the exercise of its duties, the police must
respect human freedoms and rights and avoid acting arbitrarily or illegally.

It is widely acknowledged that the central elements of human rights-based police activity in
democratic societies are the following: the special role of the police, given its monopoly on the use of
force, professionalism, the requirement of strict legality, internal and external accountability,
transparency, and a relationship of trust with the public®’.

As Sara Pastor states, “Human rights can and should be, as a matter of principle and as a matter of
practice, the guiding line that helps the police officer to discern the lines that he or she should not cross.
[...]7%

At the same time, the Police are endowed with special powers (including potentially using force),
to temporarily deprive people of their freedom, to limit their rights (for example, to stop, question, detain
and arrest, seize property, take fingerprints, photograph and carry out body searches) and, in extreme
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conditions, to use even force with lethal consequences. However, Police officers must always respect the
principles of the rule of law, by international policies and standards as well as the norms provided for in
national legislation®”.

In police activity, there is a whole list of instruments of international law with direct and
unconditional applicability, and apart from those described and analyzed above, we consider that the most
important ones would be: the International Convention on the Elimination of All Forms of Racial
Discrimination (1965), International Covenant on Civil and Political Rights (1966), International
Covenant on Economic, Social and Cultural Rights (1966), UN Convention on the Elimination of All
Forms of Discrimination against Women (1979), The UN Convention on the Rights of the Child (1989),
the UN Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
(1984), the International Convention for the Protection of All Persons from Enforced Disappearance
(2006).

For instance, the Convention on the Elimination of All Forms of Racial Discrimination (1965)
states that “the term “racial discrimination” shall mean any distinction, exclusion, restriction or
preference based on race, color, descent, or national or ethnic origin which has the purpose or effect
of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, economic, social, cultural or any other field of
public life”.

In this sense, it is known that police officers, like society in general, are not without racist opinions
and prejudices. Such attitudes and perceptions are sometimes manifested through insufficient police
activity, such as failing to provide sufficient support and protection, or through excessive police activity,
such as paying excessive attention to crimes allegedly committed by members of certain ethnic minority
communities and/or by using excessive force against people from these communities®’.

The Police do not apply, encourage or tolerate torture, inhuman or degrading treatment, and the use
of physical force, special means, and firearms is only allowed in strict accordance with the law, and if
non-violent methods do not ensure the fulfillment of the Police's duties®.

For example, the UN Convention against Torture and Other Cruel, Inhuman, or Degrading
Treatment or Punishment (1984) determines those principles of police activity for non-admission of
various acts of torture by employees, and the dedicated regulations are the basis of the police operating
procedures that apply from the moment of detention of the person to his management at the police
headquarters, to the person in state custody, as well as ensuring the procedural safeguards at its disposal at
each of these stages.

On the other hand, “States also need to establish some restrictions on certain rights and freedoms
for the sake of public order and security”, taking into account that “the police is granted certain powers
that are recognized as necessary in a democratic society”>’.

“Police have the power to both protect and breach human rights. The purpose of international
standards for policing is to leverage the positive connections between policing and human rights, and to
minimize potential negative clashes between the two concepts [...]"*°, respectively, on the one hand, the
abuse of power, discriminatory or arbitrary treatment is not allowed, and on the other hand, the protection
and respect for human rights are achieved.
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Conclusions

In the context in which threats to human rights, including those guaranteed in the framework of
public order and security, are becoming more and more current, pressure is put on the international
community, which has the obligation, but also the commitment, to come up with a reaction, to find a
response to the social, economic, political transformations that take place permanently, in the sense that
the cadence with which the processes and phenomena with a direct impact on human rights and freedoms
change are ever greater, and the response must be immediate.

The mechanism for the protection of human rights is implemented in stages, consistently and
dedicatedly, thus, initially, the international community is the one that accepts and formalizes human
rights. Subsequently, the latitude of the state determines the incorporation and adjudication of the given
provisions in the national legal system. At the same time, their guarantee at the state level needs to be not
only declarative but assumed and responsible.

Legislation in most democratic countries and international legal instruments qualifies the police as
a human rights protection authority, a fact that requires the integration of international and national
regulations into internal activity procedures, as well as in training and professional training programs, so
that relevant aspects be known and mandatory and categorically applied by all Police employees.

This is why the understanding, implementation, and exact observance of the international
mechanisms for the protection of human rights is a guarantee and a primary obligation of the state, as well
as an indisputable model of activity for all those responsible for the implementation of legal provisions, in
the first row, the Police, but also other authorities with competencies in the field of public order and
security.
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